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OGC HAS REVIEWED. 


13 Hovanber 1951 





QCESTIOJIt 

Ifec-tiier Regular Arny Coinoiseipn of a Colonel wa;, vacated 
iHider the iJro-'/isioiis of Section 1222 ^ Revised statutes, 10 dsc 
$ 7 &, upon his appointaent ly the Secretary of Interior to tlie 
office of Cocialssionor of iipads for ^Haelsa* 'Bw above statute 
provides! 

®Bo officer of the tvtb^ on active list shall hold 
Iti^F civil office, r?hether by election or appolntEient, 
laid every each officer ■rsho accepts or cssercises the 
^netiems of a civil office chafl tii^e1:y cease to 
bf in officer of tr-e Array, and his ccRmlesion sliall 
be thereby vaofited.” 

ISSUE i 

constitutes a «civil office 'd' 

*Bi© tenn * civil office* as disttocaished frop. •cdlitary 
office* is synonynious ivith ^public office* ..." 

"Sj© question as to vfoether a particular position in tJi© 
public cervlco le a ‘public office * oi- ciereli'- public 
^p.l 05 *Eient. is soj;’etlmes difficult to a scertainT'*''~' 

Quoting frean Winsor v. Hxuit, 2li3 -^<12? 

»»le think tint in 22 Ruling Case Law, 3Gl* th© chief 
eleBientB of a ‘public office* ^e well eumr^eci up, 
fhe specific poeition saist be created ly i«w| there 
Bast be certain, definite duties iEposed ty law on 
the inembent, and th«y met involve the exercise 
©f »aae portion of the eovcrel^ power. A position 
idiich has these tiiree elements is presumably an 
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* office,* while one Ich lacks of these is ncre 
*<aBployKent. ”• 

Quoting frc® Stapleton v» r'rohElller, 05 P.2d 

**After considering the aaatter fully, we are of tlie 
opinion that an * office,’ as distinct froE an 'an- 
plojTOent, * say be created only the legislative 
branch of the government, eitiior directly or by 
necessary laplioation, for such branch alone has 
authority to sake ‘law,’ and tihat an^'- position 
ihich is established by the adiulivietrativ© depai*tcient 
oaiimt be considered as. an office within tlj© iseaning 
of the Constitution, but, x’ather us a nere eaploy..eni. 


the relative iriportance of tiie duties to be iK^r- 
foTEted, standing alone, could not tiave been intoiided 
by Congress to laark the lino betvwen nere eciployRent 
and < civil office’ in applying llie grave qmlity 
of Section 1222, Revised Statutes.'* 
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